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          NO. 42924 
 
          Kootenai County Case No.  
          CR-2010-18513 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Coniconde failed to establish that the district court abused its discretion, 
either by relinquishing jurisdiction, or by denying his Rule 35 motion for a reduction of 
his unified sentence of four years, with two years fixed, imposed upon his guilty plea to 
possession of methamphetamine? 
 
 
Coniconde Has Failed To Establish That The District Court Abused Its Sentencing 
Discretion 
 
 In October 2010, the state charged Coniconde with possession of 
methamphetamine and possession of drug paraphernalia.  (R., pp.49-50.)  While the 
case was pending, Coniconde repeatedly violated the conditions of his pretrial release 
 2 
by failing to report to pretrial services and failing to submit to UA testing on at least five 
separate occasions (affidavits of failure to comply with pretrial release conditions were 
filed on October 14, 2010; October 29, 2010; November 4, 2010; November 16, 2010; 
and November 22, 2010).  (R., pp.51, 58, 65, 67.)  In November 2010, Coniconde failed 
to appear for a court hearing and a bench warrant was issued for his arrest.  (R., p.64.)  
After he was arrested, in January 2011, Coniconde pled guilty to possession of 
methamphetamine, the state dismissed the possession of drug paraphernalia charge, 
and the district court granted Coniconde release on his own recognizance pending 
sentencing.  (R., p.73.)  Coniconde subsequently failed to appear for sentencing, left the 
state, and was eventually arrested in Montana.  (R., pp.89-90.)   
In January 2012, Coniconde finally appeared for sentencing and the district court 
imposed a unified sentence of four years, with two years fixed, and retained jurisdiction.  
(R., pp.97-99.)  Following the period of retained jurisdiction, in May 2012, the district 
court suspended Coniconde’s sentence and placed him on supervised probation for 
three years.  (R., pp.106-10.)   
Coniconde subsequently violated his probation by failing to make any payments 
toward his cost of supervision; failing to report for supervision in November 2012 and 
January, February, and March 2013; and failing to make himself available for 
supervision and programming.  (R., pp.111-13, 134-37.)  In June 2013, the district court 
continued Coniconde on probation.  (R., pp.138-39.)   
Approximately two months later, Coniconde violated his probation a second time 
by failing to report for his scheduled appointments, failing to complete his community 
service hours, and absconding supervision.  (R., pp.142-43, 150-52, 164-65.)  In 
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January 2014, the district court revoked Coniconde’s probation, ordered the underlying 
sentence executed, and retained jurisdiction a second time.  (R., pp.166-68.)  Following 
the period of retained jurisdiction, the district court relinquished jurisdiction.  (R., pp.194-
96.)  Coniconde filed a notice of appeal timely from the district court’s order 
relinquishing jurisdiction.  (R., pp.197-200.)  He also filed a timely Rule 35 motion for a 
reduction of sentence, which the district court denied.  (R., pp.204-05; 4/30/15 Tr., p.22, 
L.14.)   
Coniconde asserts that the district court abused its discretion by relinquishing 
jurisdiction in light of his probation plan and his claim that he “made positive changes 
during the rider.”  (Appellant’s brief, pp.2-4.)  Coniconde has failed to establish an abuse 
of discretion.   
“Probation is a matter left to the sound discretion of the court.”  I.C. § 19-2601(4). 
 The decision to relinquish jurisdiction is a matter within the sound discretion of the trial 
court and will not be overturned on appeal absent an abuse of that discretion.  See 
State v. Hood, 102 Idaho 711, 712, 639 P.2d 9, 10 (1981); State v. Lee, 117 Idaho 203, 
205-06, 786 P.2d 594, 596-97 (Ct. App. 1990).  A court’s decision to relinquish 
jurisdiction will not be deemed an abuse of discretion if the trial court has sufficient 
information to determine that a suspended sentence and probation would be 
inappropriate under I.C. § 19-2521.  State v. Chapel, 107 Idaho 193, 194, 687 P.2d 583, 
584 (Ct. App. 1984). 
At the jurisdictional review hearing held on January 8, 2015, the state addressed 
Coniconde’s abysmal performance during his second rider, his refusal to abide by 
institutional rules, his history of disregard for the terms of community supervision, and 
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the rider staff’s recommendation for relinquishment.  (1/8/15 Tr., p.39, L.23 – p.42, L.17 
(Appendix A).)  The district court subsequently set forth its reasons for relinquishing 
jurisdiction.  (1/8/15 Tr., p.49, L.15 – p.55, L.2 (Appendix B).)  The state submits that 
Coniconde has failed to establish an abuse of discretion, for reasons more fully set forth 
in the attached excerpts of the January 8, 2015, jurisdictional review hearing transcript, 
which the state adopts as its argument on appeal.  (Appendices A and B.)   
Coniconde next asserts the district court abused its discretion by denying his 
Rule 35 motion for a reduction of sentence in light of his participation in the “orientation 
phase” of the therapeutic community program and his plans for release.  (Appellant’s 
brief, pp.4-6.)  If a sentence is within applicable statutory limits, a motion for reduction of 
sentence under Rule 35 is a plea for leniency, and this court reviews the denial of the 
motion for an abuse of discretion.  State v. Huffman, 144 Idaho, 201, 203, 159 P.3d 
838, 840 (2007).  To prevail on appeal, Coniconde must “show that the sentence is 
excessive in light of new or additional information subsequently provided to the district 
court in support of the Rule 35 motion.”  Id.  Coniconde has failed to satisfy his burden.   
Coniconde provided no new information in support of his Rule 35 motion.  
Information with respect to Coniconde’s housing and employment plans was before the 
district court at the time of the jurisdictional review hearing.  (1/8/15 Tr., p.37, Ls.15-25.)  
As Coniconde had already participated in the therapeutic community program during his 
second rider, it is also not “new” information that he completed the orientation phase of 
the program a second time.  (R., p.169; 1/8/15 Tr., p.6, Ls.21-25.)  At the hearing on 
Coniconde’s Rule 35 motion, the district court stated, “The point … on a Rule 35 is, has 
there been a showing that there was something new and different.  I guess the 
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testimony here today from Mr. Coniconde certainly shows that there is simply a 
repeating of what has been done before in terms of where he is at the present time.”  
(4/30/15 Tr., p.19, Ls.10-16.)  Because Coniconde presented no new evidence in 
support of his Rule 35 motion, he failed to demonstrate in the motion that his sentence 
was excessive.  Having failed to make such a showing, he has failed to establish any 
basis for reversal of the district court’s order denying his Rule 35 motion.   
Even if this Court addresses the merits of Coniconde’s claim, Coniconde has still 
failed to establish an abuse of discretion, for the same reasons that he failed to 
establish that the district court abused its discretion by relinquishing jurisdiction (set 
forth above).   
 
Conclusion 
 The state respectfully requests this Court to affirm the district court’s orders 
relinquishing jurisdiction and denying Coniconde’s Rule 35 motion for a reduction of 
sentence. 
       




      _/s/_____________________________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
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1 A. Other than the fact that I made II ml1t11ke end 
2 let my thinking of the radio not being a major rule 
3 cloud my Judgment. And If I could do It over again, I 
4 would uphold every rule as If It was a significant part 
5 of my program. And that I made a poor choice, but 
6 personally, I believe that having that TC Is something 
7 that would help me if given the opportunity to do 
8 probation. 
9 MS. MARSHALL: Thank you. I don't have any 
10 further questions, but Ms. McCllnton might. 
11 MS. MCCLINTON: No questions. Thank you. 
12 
13 
THE COURT: You can step down, sir. 
MS. MARSHALL: I don't have any further 
14 witnesses, your Honor, but I do have some letters to 
15 tender to the Court that J did provide a copy to 
16 Ms. McCllnton. 
17 THE COURT: Okay, Okay. I 've reviewed a 
18 letter from Paul Knudtsen, Rick somebody, I can't read 
19 the last name, and John Planter, and I wlll consider 
20 those and attach them to the APSI. 
21 Argument? 
22 MS. MCCLINTON: Thank you, your Honor. 
23 The State's recommendation here Is for 
24 relinquishment and Imposition of sentence. That 
25 recommendation Is based upon, obviously, what the APSJ 
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1 Mr. Conlconde didn't seem to think that that was a 
2 significant rule, that It was stlll something that he 
3 was supposed to abide by. He knew that. In fact, he'd 
4 been warned ten prior times about trading commissary. 
6 so while he had received numerous other warnings for 
6 certain things, he continued to do so. Similarly, he 
7 spoke about the tying of the sheets, and that was also 
8 something that he had been warned numerous times about. 
9 so he's gotten umpteen chances to do the right 
10 thing, but he's chosen nol lo. I Lhink you have to look 
11 at how he's gonna do on probation based upon how he did 
12 In this program. 
13 He knows what to do. He knows the rules. And 
14 he knows that he needs to follow them. But he's 
15 continually shown throughout this program that he's 
16 unwilling to do so. So I think we c<1n only .issumc that 
17 that'$ what would happen if you placed him back out on 
18 probation. 
19 I think the Court gave Mr. Conlc:onde a very 
20 stern warning back on January 17th, 2014, saying that 
21 even a good rider doesn't equal probation. The court 
22 wants a very good report. And here we are far from a 
23 very good report. This Is a relinrp1ishment 
24 recommendation, and there's multlple sanctions all 
25 throughout this. 
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1 says. Oaslcally what the State Is concerned about here 
2 Is just the ongoing rule-breaking that occurred down 
3 there. 
4 There were nine Informal sanctions, there were 
5 three formal disciplinary sanctions, and obviously, most 
6 concerning, and of note, was the most recent sanction 
7 back In November which got him this relinquishment 
8 recommendation, It appears. 
9 It looks like he was given many different 
10 opportunities to change behavior and to succeed In this 
11 program, but he continued to violate these rules that he 
12 himself could recite very well and knew that he was not 
13 supposed to be violating. 
14 t think what was concerning hearing 
15 Mr. Conlconde testify to today Is that he recognized 
16 that sharing commissary Is a rule. He Indicated that he 
17 thought that was a small rule, and that he didn't think 
18 that would affect his recovery slgnlflc<1ntly. 
19 
20 
It seemed to me during his testimony that he 
also continued to try to justify that behavior, 
21 indicating that he was trying to get other members of 
22 the community to get along, and by sharing that he was 
23 helping somt!how in gelling everyone lo pa,tlclpate and 
24 get along well with one another. 
25 So that's a concern that I have Is that, while 
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1 While I think It's evident that Mr. Conlconde 
2 Is Intelligent, he can learn material and -- It's 
3 whether or not he can apply It, and I think that's the 
4 concern going out In the real world. 
5 He's had multiple chances here with this case. 
6 This Is a second probation vlolatlon. It's a second 
7 rider. And he's just not choosing to do so, Looks like 
8 he has this kind of attitude that his way Is better than 
9 what he's being told, wants to do things his way, and 
10 that's a theme that I could see throughout my reading of 
11 this APSI. 
12 so while I think that he presents ve.ry well, 
13 and I'm sure he can follow these rules, It's Just 
14 concerning th11t, even nearing the end of this program, 
15 he chose not to. 
16 so that's the State's recommendation. Thank 
17 you. 
18 THE COURT: All right. Ms. Marshall. 
19 MS. MARSHALL: Your Honor, I would note that 
20 obviously the court Is aware that jurisdiction for the 
21 court Is going to run on the 17th, and so the Court 
22 really has limited options here as far as what It can 
23 and can't do. 
24 I don't think that this case Is as black and 
25 white as Ms. Mcclinton Is trying to state. That's part 
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1 honest about that. And he says -- he mentions: My top 
2 three triggers are stress from work and relationships, 
3 people I disagree with, people I used to use with, and 
4 he confronts those things, but yet she almost tells him 
5 that those aren't proper triggers for his Relapse 
6 Prevention when he's trying to b.e honest about what his 
7 trlggers are personally, and how he can change those. 
8 She says he completed his assignments, but she 
9 still thinks that much of It Is still In the 
10 hypothetical plane of existence. Well, I don't really 
11 know what that's supposed to mean, but for 
12 Mr. Conlconde, these are real triggers for him. These 
13 are the things that are going to help him to focus on, 
14 you know. These are the things that get me going, these 
15 are the things that make me want to use, imd for her to 
16 nol be supportive or thal, and for him lo wrlle lhal 
17 down and not be supported doesn't really make a lot of 
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1 learned. But at the same time, she's trying to point 
2 out that, well, he must not have learned much about his 
3 money management. 
4 I mean, these are little, tiny, nltplcky 
5 things, but I guess what I was trying to say to the 
6 Court here Is that her notes actually seem to Indicate 
7 that at times he served as the Information house and the 
8 expediter coordinator, excuse me, He was capable of 
9 being well organized and has natural leadership skllls. 
10 It goes on to say that he himself had written 
11 212 booking slips on his peers. I mean, there's a lot 
12 of really good comments In here &bout he did -- how well 
13 he did on the program. 
14 I guess -- you know, I understand that we've 
15 taken the Court's time, and the reason I 've done that Is 
16 because I think this is really Important. I don't think 
17' this Is a cut and dry case where we say, you just go, 
18 sense to me. 18 you Just go to prison, you Just serve out your time, 
19 She did also Indicate, and Mr. Conlconde 19 we'll lock you up, you're not safe In the community. I 
20 lmllcc1l~d on his -- she commented -- going back lo lhe 20 don't think that that's Mr. Conlconde. 
21 money Issue, he commented on: I've had problems In the 21 He has a place where he can reside. He has a 
22 past with managing my money, Throughout pre-release, I 22 Job that he can go to. He has the tools th.it he needs. 
23 was able to practice common money managing and saving 23 He knows how to use them. And I'm asking the Court to 
24 options. So he's trying to demonstrate that he's 24 consider placing him back out on probation, giving him 
25 ac::lually ullliilng some or lhls Information that he 25 that last chance to demonstrate to the Cou1t that he can l-----~--~-- --------------+----··-4----
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1 be successful on prob.itlon b.ised upon how he did in the 
2 TC rider. 
3 THE COURT: Okay. Anything else you want to 
4 tell me, Mr. Conlconde? 
5 THE DEFENDANT: I just ask for another chance 
6 to prove that I can follow the rules, not just big rules 
7 or small rules but all the rules, and be compilallt with 
8 probation, to put this felony behind me and move forward 
9 with my life. 
10 And thank you for the opportunity of the r ider. 
11 This nine months I spent In Cottonwood was really 
12 enllghtfmlng on just whP.rP. I 've gone wrong In the past, 
13 .ind the -- not Just th.it, but the steps I need to make 
14 In the future to prevent that from repeating. 
15 THE COURT: Okay. Mr. Conlconde, this Is a 
16 troubling case for me. You're a likeable guy. As 
17 Ms. McCllnton said, you're intelllgent. You've worked 
18 hard In the TC program. I don't doubt that. The 
19 problem Is you use what I call situational ethics. We 
20 give you rules to follow and you don't, and you've done 
21 that repeatedly. 
22 Ms. Marshall has done a great Job for you today 
23 In terms of explaining what you did and the progress 
24 you've made. And I go back to the fact that I 
25 origlnally sent you on a rider, you came back from that 
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1 rider. 
2 On 5/23 of '12, I put you on probation. By 
3 3/25 of '13, I've got a probation violation, failure to 
4 pay costs of supervision, failure to report on 11/5, 
5 1/2, and 2/13, failure to make yourself available for 
6 supervision and programming, and you Indicated that you 
7 had by then paid the costs of supervision. 
8 The result of that was I said, okay, you can 
8 have another shot at probation. r gave you time served, 
10 56 days. Then there's a report of vlolatlon, dated 
11 10/l4/13, which Is haslr.ally four months later, anrl It 
12 alleges that you failed to report on two different 
13 occasions, fallcd to report a correct phone number, and 
14 you absconded, and that time you were gone for four 
1S months. We had no Idea where you were. 
16 So then there's an addendum on 12/6 to that. 
17 The 12/6 addendum alleges that you had failed to 
18 complete your community service. So what did I do? r 
18 listened to you. You said, give me another chance, 
20 don't send me to prison. I can do this. 
21 And on the last page of the minutes from that, 
22 you tell me: I 'm ashamed at how the report Is stated. 
23 There's no excuse for not checking In. I was not 
24 keeping In contact with the community service. I want a 
25 chance to complete the community service. I'd like to 




1 do Habitat for Humanity. 1 When you get out, here's what the Issue Is 
2 I told you I'd put you on probation so I know 2 gonna be. Somebody's gonna go, here, Michael, here's 
3 where you were and what you were doing. We did not know 3 some meth, and you're gonna go like this and you're 
4 where you were for four months. The purpose of 4 gonna say, there's nobody looking, I tested yesterday, 
5 probation Is to have you check In and have you be 5 no harm, no foul, and you're going to be using again, 
6 accountable. This Is your second violation on basically 6 and you're going to go right back down the rabbit hole. 
7 the same Issue, not following the rules. 7 You, first of all, have to demonstrate that you 
8 The first violation you did a substantial 8 can follow rules. You've got formal D0Rs, You've got 
9 amount or Jal! time. With this probation vlolatlon, I'm 9 ten lnformals on your second rider. You were pulled up 
10 pretty much out of options after the disposition today. 10 numerous Umes. You were given the learning 
11 You will either comply with probation or go to prison. 11 experiences, and you get up here today and you 
12 The problem ts that I h,ive d four·month window, which Is 12 rallonallze lo me why you can have a blade. You knew 
13 a second time we h&d no Idea where you were or If you 13 better. Well, It's just like a r&zor knife. It's more 
14 were clean and sober. 14 efficient than waiting 'tll this afternoon. I 'm gonna 
15 You demonstrated you're not amenable to 15 do It my way. 
16 probation. I'm going to retain jurisdiction. So I gave 16 You've done almost all of your fixed term. You 
17 you another chance. I'm going to want a very good 17 have substantial tools you've gotten out of the program. 
18 report. You have 42 days to appeal. 18 But I take the rellnqulshment recommendation seriously. 
19 Then I get the current APSI, and I'll grant you 19 And If the person that wrote the relinquishment was 
20 that you've had some grnat ln~lghts, hut you're !;till 20 ambivalent about her recommendation, she would have 
21 not following the rules. You're stlll saying, well, I'm 21 testified today. Your attorney would have called her as 
22 gonna get the family together so I'm gonna share my 22 a witness. I don't know If Ms. Marshall called her or 
23 earbuds. It's not a big rule. You get corrected ten 23 not, I suspect she did, Ms. Marshall ls very thorough. 
24 times for the commissary Issue. You get corrected 24 She's obviously very committed to your case and she's 
2!1 multlple t imes for tying your sheets. 2!1 worked very hard. 
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1 Basically, I don't know what else to give you, 1 This Is a meth possession case. It's an old 
2 and you haven't earned a reward. I g11ve you very clear 2 meth possession case. I never Intended th11t you do 
3 Instructions and you didn't follow them. And it's the 3 anything other than your Initial rider, and you'd be 
4 same thing over and over. It won't hurt. Nobody's 4 out. And If you'd compiled with probation, you'd have 
5 looking. It's a small rule. I 'm doing It for a good 5 been on unsupervised probation long ago, and probably be 
6 reason. That's what gets you In trouble. You 6 at a point where your probation would have expired or 
7 rationalize. I chose work over going to known 7 been terminated early. But your probation got extended 
8 appointments with my P.O. Th11t Just doesn't work. 8 bec11u.c;e of your vlol11tlons. 
9 That's priority one. 9 No matter what happens, when you get out, 
10 And I have to do my duty here. And I think 10 remember what they taught you. If you start to feel 
11 you've exhausted the non-custodial opportunities that I 11 like you're going to relapse, If you don't top, If you 
12 have available. I'm going to rellnqulsh Jurisdiction, 12 get out on parole, go talk to your parole officer. lf 
13 Impose your prison term. I'm going to spectncally 13 you feel like you've got problems getting In to see 
14 state In that order that I want the parole board to look 14 them, go tell them what your transportation Issues are. 
15 at the progress you made In your TC rider, and use that 15 But If you Ignore them, If you don't meet your 
16 In consideration of making you available for parole at 16 obllgatlons, then you end up In custody. 
17 the earliest possible date. 17 And this Is the third time that we've done 
18 So basically, you're going to be well within 18 this·· fourth time we've done it In this case. 
19 your year of release, they're gonna get you down there, 19 Saslcally, you've taken what Is a simple possession case 
20 get you set up on a probation plan. They're going to 20 and turniid It into a major Issue that's severely 
21 start setting you up on what you need to do to get out. 21 Impacted several years of your llfe. And when you get 
22 And they're gonna have rules too. You're going 22 out, you need to be committed to not ever putting 
23 to have to follow all of them to get out. If you don't, 23 yourself In this kind of a circumstance again. 
24 then the parole board Is not going to give you a parole 24 And all we're asking you to do Is follow the 
25 date. 2!1 rules of society. Don't break the law. Most of us do 




that all day eve1y day. It gives me no joy to do this, 
2 but It's clearly wh11t I h11ve to do on thP. fac:t!;. 
3 You have 42 days to appeal. 
4 THE BAILIFF: Did you say It was a two plus two 
5 as his orlglnal? 
6 THE COURT: Yeah. 
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